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Ms. Marianne I Hormko SE 360 .

Assistant Administrator for Solid Waste and Emergency Response o
U.S. Environmental Protection Agency . - P
1200 Pennsylvania Avenue, NW. - = .
Washmgton, D.C. 20460 ' i

- Re:. RCRA Solid Waste Deﬁmtmn
DearMs Hormko

Iam writing on behalf of the Westem Busmess Roundtable regardmg the U.S. Envxronmental Protectlon '
Agency’s (“EPA’s™) mterpretatxon of its statutory authority and concomitant development of regulations
and guidance in regards to defining the scope of what constitutes “solid Waste” under the Resource

- Conservation and Recovery Act (“RCRA”)

The Western Busmess Roundmble isa non—proﬁt business trade association comprised of CEOs and
senior executives of orgamzatlons doing business in the Western United States. S

Our member companies are involved in a broad range of industries, including agrlculmral products

' accounting, chemicals, constructxon and construction materials, conventional and renewable energy
production, energy services, engineering, financial services, manufacturing, mining, oil and gas,
pharmacetmcals, p1pe1mes, telecommumcauons utilities and others. o

We work for a common sense, ‘balanced approach to economic development and environmental 1 ;
protection. We support public policies that encourage economic growth, opporumlty and freedom of
entelpnse We are proud defenders of the Western way of life.

Background

Ina 1998 nﬂemakmg (refen’ed to as the “Phase IV Land stposal Restriction rule’ ’) EPA asserted
jurisdiction under RCRA over certain “recycled” mineral processing secondary materials. 63 Fed. Reg.
28,556 (May 26, 1998). Under the 1998 final rule, EPA regulated these recycled materials as “solid
wastes,” unless the materials satisfied the regulatory terms of a conditional exclusion. The materials at
issue were recycled mineral processing shudges, by-products, and spent materials that exhibited a
hazardous characteristic.: The conditions of the exclusion were that. such materials, among other things,
must not be stored on the land prior to recycling. In a legal challenge to the final rule, the U.S. Court of
Appeals for the District of Columbia Circuit vacated the portion of the Agency’s rule that conditionally
. subjected these recycled materials to regulation as sohd wastes.” Association of Battery Recyclers v. -
EPA,208 F.3d 1047 (D.C, Cir. 2000) (“4BR decision”). The basis for thé Court’s decision was that
EPA’s condmcnal exelusmn lmproperly regulated materials generated and recyeled within the mineral
processmg mdustry as “dxscarded matenals” subject to RCRA regulatlon as “solid wastes » Conttaty to
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EPA’s position, the Court found that these materials were “destmed for reuse in an on-gomg mdustry

v process ” 208 F.3d at 1053. The Court firmly rejected | the Agency’s notion that materials become RCRA

“solid wastes” whenever they leave the production process and are stored for any length of time prior to
belng recycled,

EPA Response to ABR Decusion

In response to the Court’s decision, the Agency proniulgated a ﬁnal rule wheremAthe'Agency removed the

_conditional exclusion'as it applied to recycled mineral processing “sludges” and “by-products.” 67 Fed.

Reg 11,251 (March 13, 2002). The conditional exclusmn still applies to recycled mineral processing
“spent materials.” In addition, EPA announced an upcoming rulemaking “to further the goal of -
encouragmg legl’mnate recycling while protectmg human health and the envxronment ”

Pnor to the ABR decision, E.PA broadly asserted waste-management Junsdmtron under RCRA over

* secondary materials that were generated during the production of a product or a co-product and routinely

recycled. As articulated in 1985 when EPA promulgated its most recent definition of “solid waste,” this
jurisdictional determination was based on EPA’s notion that “hazardous secondary materials being.
recycled are wastes, and that we ordmanly have Jurlsdmtlon to regulate most recycling activities
involving these materlals ” 50 Fed. Reg. 615 617 (Jan: 4, 1985). . The ABR decision, consistent with
earlier court decisions, makes clear that EPA’s ]urrsd:rcnon over such recyclable materials is restricted to
materials that are truly “discarded,” defined by the Court as materials. that are “abandoned dlsposed of or
thrown away.” 40 C F R. § 261 2(a)(2) : .

" Recommendatlons

In its upcoming rulemakmg, EPA must adhere to thls Jurlsdrctronal restnctlon We encourage the agency
to ensure complianice with the requrrements of the ABR declslon, which may bestbe accomphshed by

- EPA adoptmg the following positions:

1. _EPA Should Egghcltlx Recognlze the Authorlg of Authorxzed States -

' EPA should exp11c1t1y recogmze that states with authonzed RCRA programs are free to adopt
" written policies regarding the management of all recycled materials that are consistent with the
. Court’s ABR decision. Under RCRA § 3006, states may apply to EPA to administer and enforce
- the solid/hazardous waste program. 42 U S.C.’§ 6926(b). Once approved, the state’s program
:operates “in-lieu of the Federal program” with respect to those elements of the state’s program
that are approved by EPA. Thus, states w1th EPA-approved solid/hazardous programs should be
“able to define “solid wastes” in a manner consrstent w1th the ABR dec1s1on wrchout fear of EPA
‘ second-guessmg state determmatlons , Sy , S

2. EPA Should Not Consrder Storage Pnor to Use as a Factor 111 Makmg a Sohd Waste

~ Determination

When determmmg Whether a recyclable materlal 1s bemg “dlscarded » EPA should not eon31der
- whether the material is- stored pr.lor to its use, reuse or recyclmg ‘Tn the Phase IV Land Disposal )
Restnctlon rule, EPA adopted an “immediate reuse’ test to determine whether or not a mineral
processmg secondary material was berng “discarded” and, therefore, subject o the Agency’s .
]unsdlction as a “‘solid waste ” 63 Fed. Reg. at 28,580. Under t]:us EPA test, a recycled matenal
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was deemed “discarded” if there was any storage prior to use/reuse and that storage was in any
land-based unit (including state—approved lined facilities). According to EPA, recycled secondary

| ~ . materials being stored on the land or in state-approved lined facilities were considered “part of

the waste disposal problem” that Congress sov,lght to protect against when enacting RCRA 63
Fed. Reg. at 28, 580—581 - , a ‘

In the 4BR decision, the Court rejected EPA’s contention that incidental storage of a recycled-
secondary material subjected the material (unless otherwise excluded) to the “solid waste” .
program. As noted by the Court, “[t]o say that when something is saved it is thrown away is an -
extraordinary distortion of the English language.” 208 F.3d at 1053. Incidental storage of
~materials prior to legitimate use/reuse is often necessary due to production demands or other
- factors beyond the control of the facility. The temporary storage of recyclable materials does not
in any way diminish the status of the material as a beneficial ingredient, feedstock, or raw
material. As such, temporary storage of Valuable materials’ pnor to usc/reuse does not amount t0
“discard.” : \

Also; EPA should not consider land storage prior to use/reuse as somehow factoring into a
determination of whether a material is being “discarded.” EPA’s Phase IV Land Disposal
Restriction rule was premlsed on the false notion that secondary materials are “solid wastes”
when stored on the ground prior to being recycled. The Court in ABR rejected EPA’s conclusion
g ﬁndxng that, without regard for the method of incidental storage, materials “destined for reuse as
~ part of a continuous industrial process [are] fiot abandoned or thrown away » 208 F.3d at 1056.
The relevant issue is not the method of storage, but whether the matenals are belng legmmately
recycled.

ofthe ABR Decision to Recvcled Mineral and Non-

Mdneral Processing Matenals

Although the ABR demsmn addressed mmeral processing materials, the analysw provxded by the
Court of what is meant by “discard” is relevant to materials generated by any industry. Thus,
EPA should recognize the apphcablhty of the ABR dec1smn to recycled mineral and non-mmeral
processing material.

The ABR de‘cision addressed a broad and fundamental issue — EPA’s RCRA jurisdiction. The -
Court’s holding that EPA may only regulate materials that are truly “discarded” and that
temporary storage prior to use/reuse does not amount to “discard” applies to non-mineral
processitig matenals No meaningful distinction may be drawn between storage prior to use/reuse
at a mineral processing site and storage prior fo use/reuse at a non-mineral processmg site.

" . Although confronted with a jurisdictional challenge in the context of mmeral processmg

. materials, the Court’s broader conclusion is clear

To say that when something is saved it is thrown away is an
extraordinary distortion of the English language. Yet that is where
EPA’s definition leads. (208 F.3d at 1053). Thus, storage of materials
- generated at a non-mineral processing site prior to use/reuse of that
" material is not “discard” for the same reasons as articulated by the Court
for recycled: mmeral processmg matenals
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EPA Should Not Rely on the Word “Continuous” to Narrowlx Interpret the ABR Decision

In its response to the ABR decrs1on EPA states that its rulemaking will solicit comment on how to
“distinguish materials that are discarded from materials that remain in use in a continuous
industrial process and anticipate[s] proposmg a deﬁmtlon of ‘continuous industrial process.”” 67
Fed. Reg. at 11,252. B <

In the ABR decision, the Court stated, with regard to the validity of the Phase IV, Land Disposal
Restriction rule’s regulation of mineral processing secondary materials, that “all we can say with
certainty is that at least some of the secondary material EPA secks to regulate as solid waste is
destined for reuse as part.ofa continuous mdustnal process and thus is not abandoned or thrown
away.” 208 F.3d at 1016. In fashlonmg its response to the 4BR decision, it appears that EPA is
relying upon this single phrase fromthe Court’s- lengthy decision to guide its deliberations.

A “continubus industrial process should be broadly viewed to include all necessary ongoing
production steps where materials remain “in use” consistent with the ABR decision. Consistent
with the ABR decision,. “contmuous also should ¢ encompass storage of matenals pnor to-their
use/reuse at a site. : Co :

Further, ¢ contmuous should encompass the generatron of recyclable materials at one processing
site and the use of these materials at another site, -with or without interim storage. Frequently,
processing s1tes will ship recyclable. matenals from one location to another for processingto
produce other valuable products. The legltlmate use/reuse at-one site of materials generated at
another site constitutes a direct reuse that is exempt from RCRA regulation.

EPA Should Adopt a “Reuse” Test to Determine Legitimate Recycling

Under RCRA, EPA must be encourage legitimate recycling, while protecting public health and
the environment. To that end, EPA should adopt a legitimacy test for use/reuse of materials
based on. the quantity of matenal used/reused in a calendar year. -

Slgmﬂcanﬂy, the Court in the ABR decision placed no limit on how long a material may be stored
and still quahfy as being used/reused. “According to the decision, a material is not a “solid waste”
as long as it is “destined” or “retained” for use/reuse. However, when a material is held
indefinitely for some future recychng, it becomes. increasingly difficult to support the contention
that it will actually be used/reused and; therefore, is not being discarded: Therefore, it is

'appropnate to estabhsh some time period that could be used as a “reasonable man” test of

whether a material is truly- “destmed” or “retained’’ for use/reuse. In this context, material should
be presumed to be directly used/reused if at least 75 percent by weight or volume of the amount
of the material accuniulated on the first day of January of a year has been recycled by the first day
of January of the following year.

Although this time frame prov1des a basw standard, retention of a material for a longer period
would not necessarlly result in the material being destined for discard and, therefore, considered a
“solid waste.” A facility must have the opportunity to demonstrate that a longer storage period is
appropriate and that there is still a reasonable expectation of use/reuse. This demonstration

would consider such factors as the value of the.material (including historic fluctuations in
commodity values), the operational status of the facility and its production units, and other
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~circumstances that affect the faclhty s ab111ty to reuse the matenal inan econormcally and
- techmcally practicable manner. : :

Although this suggested approach is similar to EPA’s prohlbruon of “speculative accumulatlon ”
as deéfined at 40 C.F.R. § 261.1(c)(8), it would be applied to materials which are not “solid -
wastes” and, therefore, are not subject to solid or hazardous waste regulation. This concept is
proposed as a reasonable approach to implementing the Court’s decision that did not place any

time frame on direct use/reuse

EPA Should Affirm the Continued Apnhcablhg of Other Exclusmn

In 1fs rulemakmg, EPA should recognize the continued v1ab1hty of ex1stmg excluswns from the
definition of “solid waste” for materials that remain “solid wastes” after the 4BR decision. This
would include, for example, nuneral processmg matenals that afe not dlrectly used/reused inan.
ongomg productlon process. - :

The existing regulatory definition of “solid waste” contains a series of exclusions in 40 CF.R. §
261.2(e). For example, Section 261.2(e)(1)(ii) excludes from the definition of “solid waste”
sludges, by-products and spent materials (i.e., secondary materials) that are “used or reuse as
effective substitutes for commercial products.” The placement on the land of a secondary
material for “reclamation” or as a substitute reagent does not constitute disposal if that is the
ordinary manner of use of the raw material and EPA should recogm'ze Such in its rulel'naking

‘EPA Should Recognize that Mineral l’rocessmg Matenals Are Not Subject to the Test
Artlculated at 40 C.F.R. § 261 4(b)(7(ii) * ,

EPA should recogmze in the upcoming rulemakmg that mineral processing materials used/reused -
within the mineral processing industry are not “secondary materials™ for purposes of the test
articulated at 40 C.F.R. § 261.4(b)(7)(iii). Under Section 261.4(b)(7)(iii), residues derived from
the coprocessing of mineral processing secondary materials with normal beneficiation raw
materials are not subject to regulation as “solid wastes™ so long as the owner/operator (1)
processes “at least 50 percent by weight 1 normal beneficiation raw materials™; and (2) the
secondary mineral processing materials are legitimately reclaimed.
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Because the Court in ABR held that mineral processing materials remaining in the production
‘process are never “discarded”, they are not RCRA “solid wastes” or secondary materials. Thus,
Section 261 4(b)(7)(111) should not apply atall to the use of these recycled materials as feedstock.

We respectfully request your senous cons1derat10n of these comments Thank you very much

Sincerely,

David Klmball
Chair
Roundtable Waste Management Committee

Cc:  Ingrid Rosencrantz, Office of Solid Waste
U.S. Environmental Protection Agency
* John D. Graham, Administator OIRA
U.S. Office of Management and Budget
Paul Noe, OIRA '
Jim I.alty, OIRA
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